State v. Diaz Appellant\u27s Brief Dckt. 45101 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
11-3-2017
State v. Diaz Appellant's Brief Dckt. 45101
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation
"State v. Diaz Appellant's Brief Dckt. 45101" (2017). Not Reported. 4027.
https://digitalcommons.law.uidaho.edu/not_reported/4027
1ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
BRIAN R. DICKSON
Deputy State Appellate Public Defender
I.S.B. #8701
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
E-mail: documents@sapd.state.id.us
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
) NO. 45101
Plaintiff-Respondent, )
) ADA COUNTY NO. CR01-16-34819
v. )
)
ERNESTO DIAZ, ) APPELLANT'S BRIEF
)
Defendant-Appellant. )
)
STATEMENT OF THE CASE
Nature of the Case
Ernesto Diaz contends the district court abused its sentencing discretion when it decided
to execute his sentence rather than suspend it for a period of probation.  Since a period of
probation  would  better  serve  the  goals  of  sentencing,  this  Court  should  remand  this  case  with
instructions to suspend Mr. Diaz’s sentence for a period of probation.
Statement of the Facts & Course of Proceedings
Pursuant  to  a  plea  agreement,  Mr.  Diaz  agreed  to  plead  guilty  to  possession  of
methamphetamine, and the State agreed to recommend a suspended sentence and to not object to
2his transferring his probation out of state.  (Tr., Vol.1, p.8, Ls.1-7.)1  However, when the
presentence investigation (hereinafter, PSI) revealed that Mr. Diaz had several prior out-of-state
convictions, of which the State had not previously been aware, the parties ultimately agreed to
proceed to sentencing without any agreement as to the sentencing recommendations.  (See
R., p.96; Tr., Vol.2, p.1, Ls.14-17.)
Defense counsel explained that Mr. Diaz had been making efforts to get his life back in
order while on pretrial release, noting he had been able to start working two jobs and had been
doing well in both situations.  (Tr., Vol.2, p.4, Ls.4-9.)  Prior to getting those jobs, Mr. Diaz had
struggled to get urinalysis tests as often as required due primarily to an inability to pay for the
tests.2  (See generally R., pp.80-85 (affidavit of his pretrial release officer noting Mr. Diaz’s
explanations for missing tests from November 2016 through January 2017); compare PSI,
pp.10-11 (noting Mr. Diaz employment start dates were in February and April 2017
respectively)3.)  Nevertheless, when he was able to afford those tests, the results were negative.
(See generally R., pp.80-85.)  Mr. Diaz also apologized for his actions and expressed his
willingness to begin some sort of treatment program, such as AA.  (See Tr., Vol.2, p.5, L.20, p.6,
L.21 - p.7, L.1.)  As such, defense counsel requested the district court suspend Mr. Diaz’s
sentence for a period of probation.  (Tr., Vol.2, p.5, Ls.14-16.)
1 The transcripts in this case are contained in two independently bound and paginated volumes.
To avoid confusion, “Vol.1” refers to the volume containing the transcript of the change of plea
hearing, and “Vol.2” refers to the volume containing the transcript of the sentencing hearing.
2 The pretrial release officer’s affidavit indicates that, on several occasions, Mr. Diaz would
leave a message for the officer indicating that he was unable to pay for a required test.  (See, e.g.,
R., p.82.)  Other times, the officer would require Mr. Diaz to test anyway, an order with which
Mr. Diaz would comply, and which would return with negative results.  (See, e.g., R., p.81.)
3 The pretrial release officer’s affidavit suggests Mr. Diaz was initially hired in December 2016
for the job the PSI indicates Mr. Diaz started in April 2017.  (Compare R., p.82 with PSI, p.10.)
3The  district  court  noted  Mr.  Diaz’s  prior  record,  but  also  acknowledged  that  this  case
only dealt with residue amounts of methamphetamine.  (Tr., Vol.2, p.8, Ls.20-24.)  It ultimately
imposed and executed a unified sentence of one year, all fixed, which it commuted to local jail
time.  (Tr.,  Vol.2,  p.9,  Ls.1-4.)   Mr. Diaz filed a notice of appeal timely from the judgment of
conviction.  (R., pp.98, 102.)
ISSUE
Whether the district court abused its discretion when it executed Mr. Diaz’s sentence rather than
suspending that sentence for a period of probation.
ARGUMENT
The District Court Abused Its Discretion When It Executed Mr. Diaz’s Sentence Rather Than
Suspending That Sentence For A Period Of Probation
Where a defendant contends the sentencing court imposed an excessively harsh sentence
the appellate court will conduct an independent review of the record, giving consideration to the
nature of the offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771, 772 (Ct. App. 1982).  Accordingly, in order to show an abuse of
discretion in the district court’s sentencing decision, he must show that, in light of the governing
criteria, the sentence is excessive considering any view of the facts. State v. Jackson, 130 Idaho
293, 294 (1997); see State v. Hedger, 115 Idaho 598, 600 (1989) (articulating the standard for
reviewing whether the district court abused its discretion).  The protection of society is the
primary objective the court should consider. State v. Charboneau, 124 Idaho 497, 500 (1993).
The Idaho Supreme Court has indicated that rehabilitation is the first means the district court
should consider to achieve that goal. See State v. McCoy, 94 Idaho 236, 240 (1971), superseded
on other grounds as stated in State v. Theil, 158 Idaho 103 (2015).
4In this case, the district court’s decision to execute the one-year sentence failed to
effectively address the goal of rehabilitation.  Because the executed sentence required Mr. Diaz
to serve one year in jail, that means he would not be able to continue working his jobs, through
which he was contributing to society and beginning to turn his life around.  For example, once he
got his jobs, he was more able to afford urinalysis tests, and the results on those tests were
negative.  (See R., pp.80-85; PSI, pp.10-11.)  He also expressed a willingness to engage in other
substance abuse treatment programs, such as AA.  (Tr., Vol.2, p.6, L.21 - p.7, L.1.)  As such,
suspending Mr. Diaz’s sentence to allow him to continue those rehabilitative efforts would better
serve  the  goals  of  sentencing.   Therefore,  the  district  court’s  decision  to  execute  that  sentence
instead represents an abuse of its discretion.
CONCLUSION
Mr.  Diaz  respectfully  requests  that  this  Court  remand  this  case  with  instructions  to
suspend his sentence for a period of probation.
DATED this 3rd day of November, 2017.
___________/s/______________
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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